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OP1 NI ON

Franks. J.

In this divorce action, the wife appeals the
findings by the Trial Court relative to the property
di stribution, and the husband argues the Court erred in
admtting an exhibit.

The parties were married for twenty-five years and

the wife disputes the Trial Court’s valuation of the marital



hone at $130, 000.00 and a | ot bordering the marital hone at
$4, 000. 00.

Qur review of the case is de novo upon the record
Wi th a presunption of correctness of the findings of the trial
court. T.R A P. 13(d); Hazard v. Hazard, 833 S.W2d 911
(Tenn. App. 1991).

The value of a marital asset is determ ned by
considering all relevant evidence regarding value, with the
burden on the parties to produce conpetent evidence of val ue.
Wal l ace v. Wallace, 733 S.W2d 102 (Tenn. App. 1987). The
trial court is free to value a marital asset within the range
of conpetent evidence of value. 1d.; Koch v. Koch, 874 S. W 2d
571 (Tenn. App. 1993).

The husband testified the home was worth
$130, 000. 00. The husband’ s expert real estate appraiser
testified the value was $130, 000. 00, and husband had val ued
t he honestead at $130, 000.00 in | oan papers. |nsurance
coverage for the house was in the anount of $150, 000. 00, and
the wife testified she thought the home was worth $200, 000. 00.
G ven the range of estimates and the real estate appraiser’s
assessnent of the condition of the house, the evidence does
not preponderate against the Trial Court’s finding that the
house had a val ue of $130,000.00. Rule 13(d) T.R A P.

The ot next to the honme was valued by the wife at
$30, 000. 00. The husband valued it at $2,000.00. G ven the
smal | size and undevel oped state of the lot, and the fact that
access to the property is only available by the driveway of
the marital home, the evidence does not preponderate against
the trial court’s setting the value at $4, 000. 00.
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Next, the wife raises the issue of whether the Tri al
Court erred in not awardi ng her the cash val ue of Shop at
Hone, Inc. Stocks. Testinony differed over whether husband
still owned any of the shares. He clainmed he had sold all of
that stock and the wife introduced records purporting to show
t hat he remai ned a st ockhol der.

The Trial Judge did not make a finding on the issue
of ownership. The Trial Court’s opinion does state ?all other
capital stock owned by either party, which is not otherw se
expressly di sposed of herein, shall be divided in equal shares
between the parties.? |If the husband owned title to Shop at
Home stock, the decree would require himto give one-half of
their worth to the wife, but on this record as hereinafter
expl ai ned there is no evidence of stock ownership at the tine
of the divorce.

Next, she charges the Trial Court erred in
determ ning the proceeds fromthe sale of real property, in
Onei da, Tennessee, were separate property.

Tennessee defines separate property as ?all real and
personal property owned by a spouse before marriage; property
acquired in exchange for property acquired before the
marriage. . . 7. T.C A 836-4-121(b)(2).

The Trial Court determ ned that two investnent
accounts of husband, totaling $108, 105. 73, had been purchased
with the proceeds of separate property owned before the
marri age and had remai ned separate property throughout the
marriage. The wife was awarded $1,894.27 fromthese funds.

Husband testified that he owned the property before
the 1969 marriage, the deeds were in his nane, and proceeds
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fromthe 1981 and 1986 sale of the properties were kept in his
name. They were lent to a friend for several years and then
deposited in Dean Wtter and Prudential investnent accounts in
t he name of the husband.

The wi fe contends, however, that the property was
not separate because the deeds that conveyed the separate
properties were in the nanme of both Tomand Shirley Cox. In
addi tion, evidence at trial showed that $13,400.00 was
transferred fromthe parties joint bank account into the
separate Dean Wtter account. The use of both names in the
deed and the apparent co-mingling of nonies in the joint
savi ngs account establishes that sonme of the property was
transmuted into marital property. Batson v. Batson, 769
S.W2d 849, 858 (Tenn.App. 1988); Barnhill v. Barnhill, 826
S.W2d 443 (Tenn. App. 1991).

The evi dence preponderates against the Trial Court’s
finding in part and we find $13,400.00 of that fund to be
marital property. W conclude it would be equitable for the
w fe to receive one-half of that amount from the husband over
and above the Trial Court’s award.

Finally, the husband argues that the Trial Court
erred in admtting an Exhibit into evidence, purporting to
show Shop at Hone stock purchases and sales. The authenticity
of a private witing nust be established before it may be
admtted into evidence. Haury and Smth Realty Co. V.
Piccadilly Partners I, 802 S.W2d 612 (Tenn. App. 1990).
Tennessee Rul es of Evidence provide that an item nmay be
identified or authenticated by the testinony of a w tness
wi th personal know edge that the matter is what it is clained
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to be. The husband's testinony does not appear to neet the
901(a) standard that the docunent is authenticated if there is
?evi dence sufficient to the court to support a finding by the
trier of fact that the matter in question is what its
proponent clains.? The husband testified repeatedly that he
was not famliar with the docunent and his only clue as to its
origin were the assertions of his cross-exam ner, and the
wor ds ?Shop at Hone? across the top of the docunment. The Trial
Court’s decision to admt the exhibit, based upon an assertion
by the attorney and the uncertain responses of the husband,
was i nproper, Haury. Conpare Martin v. Martin, 755 S.W2d 793
(Tenn. App. 1988), holding there was no abuse of discretion in
adm tting business records where present custodian of the
records testified that to the best of her know edge the
records were authentic.

The judgnent of the Trial Court is affirmed, as
nodi fi ed, and the cause remanded for the entry of a nodified
judgment in accordance with this opinion.

The cost of the appeal is assessed one-half to each

party.

Her schel P. Franks, J.

CONCUR:




Don T. McMurray, J.

Charl es D. Susano, Jr., J.



